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I. PETITIONER 

Petitioner Continental Divide Insurance Company 

(“CDIC”) asks this Court to accept review of Division I’s 

unpublished decision dated April 10, 2023 (“Decision”), 2023 

Wash. App. Lexis 688 (App. A).   

II. ISSUES PRESENTED FOR REVIEW 

1. The “presumption of harm” is a severe penalty this 

Court imposes on liability insurers in limited circumstances.  

Should the “presumption of harm” apply when an insurer declines 

to disclose limits to third-party claimants thirty-one days after an 

accident; or when an insurer makes a policy-limits offer once 

liability becomes reasonably clear and before receiving any 

demand, but the claimants’ attorney rejects the offer as “too late”? 

2. “Judgment” and “entry of judgment” have legal 

meaning.  An arbitration award is not a “judgment” until it is 

reduced to a judgment and entered.  Can post-judgment interest 

accrue on an arbitration award for which no judgment is entered?   

3. Third-party claimants are not “first party claimants” 

or “covered persons” under Washington’s Insurance Fair Conduct 

Act (“IFCA”).  Do third-party claimants have a cause of action 
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under IFCA when they refuse policy limits, and agree no judgment 

will be entered on their arbitration award? 

CDIC seeks review under RAP 13.4(b)(1), (2), and (4). 

III. STATEMENT OF THE CASE 

A. Factual Background 

1. The Underlying Accident and Immediate 
Aftermath. 

On April 10, 2017, a truck owned by Ephrata Trucking and 

driven by Samy Zewdu (“CDIC’s insureds” or “Zewdu”)1 struck 

Phillip Traulsen.  See Decision at 2023; Wn. App. LEXIS 688, *4.  

According to Zewdu, who never wavered on this point, Zewdu 

entered the intersection on a yellow light.  CP 553; 1120-1121; 

1770; 1860-1861; 1872.  Witnesses said Phillip sprinted from the 

corner without looking.  CP 925; 1096-1097; 1112-1126; 1860-

1861.  Phillip hit the side of Zewdu’s cab and was seriously 

injured.  CP 903; 2216-2217.  Kent’s Police Department and 

Washington State Patrol investigated.  Neither could determine 

light color.  CP 903, 904, 911, 919.  Zewdu was not cited.  Id.2

1 CP 1970-2000. 
2 The Decision incorrectly states “less than a month after the 

accident, and nine months before making its first settlement offer, 
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Thirty-one days later, Phillip’s attorney wrote to CDIC.  He 

demanded CDIC “disclose all insurance coverages and applicable 

amounts;” asserted “this information is available through 

discovery if a lawsuit is filed;” and claimed “the failure to reveal 

liability insurance pre-suit may be bad faith.”  CP 1570.   

On May 19, 2017, CDIC’s claims professional responded 

she was “unable [at that time] to determine if disclosure [of] our 

insured’s policy limits is in our insured’s best interest.”  CP 1148.  

She declined to disclose and requested “additional information or 

documentation of your client’s injuries.”  Id.  The next CDIC heard 

from Phillip and his parents (“the Traulsens”) was June 19, 2017 

when CDIC learned they filed their “First Suit” against CDIC’s 

insureds.3  CP 2218. 

CDIC learned that two witnesses saw Zewdu run a red light.”  
Decision 48; 2023 Wn. App. LEXIS 688, *62.  All evidence is 
contrary.  CP 903-904, 911, 919, 1124-1125, 1120-1121, 1860-
1861.   

3 Respondents filed their “First Suit” nine days after CDIC’s 
request for additional documentation.  CP 654, 1174.  After they 
litigated their personal injury claims via arbitration, but before 
Judge Michael Scott dismissed First Suit—another material fact 
Division I got wrong, see infra—Respondents filed their “Second 
Suit,” which underlies this Petition.   
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Traulsens’ First Suit complaint sought damages for 

Traulsens’ personal injuries.  However, despite being third-party 

claimants with no claims of their own against CDIC, Traulsens 

also alleged CDIC’s “obstruction to and deliberate decision not to 

disclos[e] the limits of insurance has precluded [them] from timely 

pursuing their own underinsurance UIM limits [and] cut off 

negotiations, foreclosed settlement . . . lost the opportunity to 

settle and protect [Zewdu] within the limits. . . .”  CP 654, 1174.  

While Traulsens’ allegations about losing UIM benefits were 

false—they recovered 100 percent of those benefits four months 

after the accident,4 it was the Traulsens, advised by their lawyer, 

who “foreclosed settlement” and made sure CDIC would never 

have “the opportunity to settle and protect its insureds within the 

limits” of CDIC’s policy. 

2. CDIC’s Efforts on Its Insureds’ Behalf. 

CDIC assigned their insureds’ defense to Scott Fallon 

(“Fallon”) the day after learning of Traulsens’ First Suit, without 

reserving rights to contest coverage, CP 386-387, except to remind 

4 CP 2237; 2238. 
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Zewdu his policy had a combined single liability limit of 

$1,000,000, and suggest he “may want to speak with your personal 

attorney regarding” any excess damages the Traulsens may seek.  

Id.  Zewdu declined personal counsel throughout.  CP 1894; 2220. 

On July 26, 2017 CDIC learned from Fallon that camera 

footage was inconclusive about light color.  Fallon said experts 

were needed to evaluate light sequence.  CP 1864; 1867-1868.  

Fallon also reported he requested medical records, and had 

produced CDIC’s policy to the Traulsens, disclosing limits.  

CP 2038-2043.  A week later, Traulsens’ attorney asked State 

Farm, Traulsens’ UIM carrier, for benefits.  CP 2237.  On 

August 31, 2017, State Farm paid in full.  CP 2238. 

In November, Fallon reported his conversation with Zewdu 

to CDIC.  Zewdu maintained he entered the intersection on a 

yellow; Phillip ran into the roadway without looking; Zewdu 

swerved; and Phillip contacted the front passenger side of Zewdu’s 

cab.  Zewdu stopped; checked on Phillip; and called 911.  CP 1872.   

In December, Fallon reported on his incomplete medical 

records review, and told CDIC to expect “a policy limits demand 

from the plaintiffs’ attorneys [who] are very aggressive in their 
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tactics. . . .”  CP 1877-1880.  On January 19, 2018, Fallon reported 

his expert’s opinion the light was likely red when Zewdu entered 

the intersection but considering Phillip’s actions, there may be 

comparative negligence.  CP 1888.   

No policy limits demand ever came.  However, mindful of 

Washington law that encourages insurers to undertake settlement 

negotiations once liability becomes reasonably clear, on 

February 13, 2018—well within a year of the accident—CDIC 

instructed Fallon to “offer to settle this suit for $1,000,000 [policy 

limits] . . . in exchange for a release” of all claims against Zewdu 

and Ephrata.  CP 1890.  Fallon extended the offer, but Traulsens’ 

lawyer responded within the hour “[t]oo bad limits were not 

disclosed or offered before now.”  The first part of this statement 

was untrue.5

Traulsens made no counteroffer.  When Mrs. Traulsen was 

asked in deposition why the offer was not accepted, she said that 

was “something [CDIC] would have to ask David . . . that is 

something that we left in David’s hands,” meaning Traulsens’ 

attorney David Beninger.  CP 1839-1841; 1925-1927; 1932.  

5 CP 2038-2043. 
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Mr. Traulsen testified: “It was the first offer made.” “They were 

still looking into it.” And, “I depend on lawyers for these things.”  

CP 1837-1838; 1913-1915.   

Twice more CDIC offered policy limits:  First during 

mediation in April 2018, CP 372, which Traulsens rejected; then 

after an arbitration to which the Traulsens and Zewdu agreed 

instead of trial.  CP 563-564; 2251.  This offer, CDIC’s third, was 

extended one week after the arbitrator’s $10,608,092 damages 

award was confirmed, but not entered as a judgment.  CP 600.  

Traulsens said nothing. 

3. Traulsens’ Status. 

Traulsens are not CDIC’s insureds and therefore have no 

direct rights against CDIC; nor are Traulsens “first party 

claimants” under IFCA.  Traulsens argue they are CDIC’s 

insureds’ assignees, but the only claims they can assert against 

CDIC as assignees are those Zewdu could have made at the time 

of assignment.   

The first “assignment” was after the April 2018 mediation, 

and was never fully executed.  CP 2250-2251.  Zewdu signed the 

agreement in mid-May 2018.  CP 533.  Traulsens never did.  CP 



8 

#5381851 v3 / 74396-001

2251.  As things stood then, there was no judgment or settlement 

against Zewdu on which interest could possibly be due or limits 

paid.  Then instead of starting trial on May 29, 2018, CP 551, 

Traulsens and Zewdu agreed to arbitrate, which commenced on 

May 31, 2018.  CP 563-564; 573.6

The second “assignment” is part of an agreement dated 

March 5, 2019.  CP 2052-2053.  This agreement resulted from 

months of negotiations after the arbitration, CP 2045-2050; after 

the arbitration award’s confirmation, CP 584; and after CDIC’s 

third policy-limits offer, CP 391, that went unanswered. 

In this March 2019 agreement, CDIC’s insureds assigned 

“all claims, causes of action, privileges and damages against their 

insurers” to Traulsens.  CP 2052.  Referencing the arbitration 

award, Traulsens agreed to “delay entry of judgment.”  CP 2052–

2053.  Zewdu promised to cooperate.   Id. 

6 Division I said “CDIC was aware of this stipulation [to 
arbitrate] and agreed to participate.”  Decision 6; 2023 Wn. App. 
LEXIS 688, * 7. CDIC did not “agree to participate.”  CDIC was 
not a party. 
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B. Procedural Background. 

Following the March 2019 agreement, Traulsens and Zewdu 

stipulated to amend the First Suit’s complaint—without court 

approval.  Traulsens reasserted their already-arbitrated claims 

against CDIC’s insureds, and added new defendants:  CDIC, 

CDIC’s independent adjuster Evergreen, Mack Trucking (trailer-

owner), and Mack’s insurer, State National, which had denied 

coverage.  CP 2731-34; 2920. 

Effective June 1, 2019, the First Suit moved to Judge 

Michael Scott.  

The would-be defendants objected to Respondents’ 

amended complaint and filed various motions.  See, e.g., CP 1204-

1213 (CDIC’s Motion to Dismiss or Stay Claims).  Judge Scott—

apparently having reviewed the docket—observed that “the 

confirmed arbitration award was a final determination. . . .  A 

judgment on the award would be appropriate.”  CP 1216-1217.  

Then, “[i]n view of this procedural background,” he “direct[ed] the 

parties to address the following issues:   

 Was it appropriate for the original parties to . . . amend their 

pleadings [and] file the Amended Complaint, which added 
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new parties?  Dkt. Nos. 108, 110.  

 Should the Court dismiss the Amended Complaint because 

this case has already been finally adjudicated prior to the 

filing of the stipulation to amend the pleadings?” 

CP 1216-18. 

Judge Scott set a briefing schedule.  Id.  Evergreen and 

Mack argued the arbitration award should be considered a final 

judgment.  CDIC joined Evergreen’s brief but did not itself argue 

this issue.  CP 1726-27.

On August 2, 2019, consistent with his prior order noting 

the “procedural background” of the “confirmed arbitration award 

[that] was a final determination of all claims then pending. . . .  A 

judgment on the award would be appropriate,” CP 1216-1217.  

Judge Scott dismissed Traulsens’ First Suit.  He concluded: 

“Plaintiffs’ filing of the Second Amended Complaint in this case 

seven months after confirmation of the arbitration award was 

improper.  It was contrary to the finality of the confirmed 

arbitration award, and to the orderly administration of justice 

under the Civil Rules.”  He struck all pending motions “as moot.”

CP 1222.  There is no indication Judge Scott relied on or otherwise 
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“accepted” any argument CDIC made or joined.  Before requesting 

briefs, he had observed the confirmed arbitration award was a final 

determination, though not reduced to judgment. 

Also, the day before Judge Scott ordered Traulsens’ First 

Suit be dismissed, Traulsens filed this Second Suit—without 

notifying Judge Scott or anyone else.  CP 11 (showing filing date 

of August 1, 2018).   

Multiple cross motions were filed in and decided by the trial 

court in this Second Suit.  An appeal and cross-appeal were taken.  

Pertinent to this Petition are the following three determinations 

giving rise to the issues for which CDIC seeks review. 

One:  The trial court found “CDIC acted reasonably and in 

good faith when it declined to disclose the coverage limits of its 

policy to [Traulsens’] counsel only 31 days after the accident.”  

CP 1818.  But the trial court found issues of fact as to whether 

CDIC acted “in good faith by making its first settlement offer in 

February 2018.”  CP 2419.  Division I held not only that fact 

questions exist as to whether CDIC acted in bad faith when CDIC 

did not disclose limits to Traulsens’ attorney 31 days post-
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accident,7 and whether CDIC committed bad faith when making 

its first policy-limits offer ten months after the accident.8  Division 

I also held harm can be presumed under these circumstances.9

Two:  The trial court entered judgment for the Traulsens for 

$1,535,980.15 in post-judgment interest, due on the arbitration 

award that was never reduced to judgment.  Division I affirmed the 

trial court’s decision the Traulsens were entitled to post-judgment, 

though it shortened the interest period, directing recalculation on 

remand.10

Three:  The trial court found, and Division I affirmed, CDIC 

liable to the Traulsens under IFCA for not paying them policy 

limits upon the arbitration award’s confirmation.11  Division I also 

held CDIC’s “nonpayment of interest for two years” to the 

Traulsens is actionable under IFCA.12

7 Decision 58; 2023 Wn. App. LEXIS 688, *74. 
8 Id. 
9 Decision 51; 2023 Wn. App. LEXIS  688, *66. 
10 Decision 29-30; 2023 Wn. App. LEXIS  688, *37-38. 
11 Decision 57; 2023 Wn. App. LEXIS  688, *73. 
12 Id. 
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IV. REASONS THE COURT SHOULD GRANT THE 
PETITION 

Multiple Washington courts, including this Court, have said 

insurers should undertake settlement negotiations when liability 

becomes reasonably clear, but may not pay limits and leave an 

insured with an empty policy.  This Court has also held insurers 

need not disclose policy limits to third-party claimants unless the 

insurer can affirmatively determine disclosure is in their insureds’ 

best interests.  CDIC followed these rules.  Division I did not.  

Claimants cannot reject limits offers made following investigation, 

make no counteroffers, and then contend insurers have committed 

bad faith and presume the insured was harmed.   

“Judgment” means “judgment” under Washington law, and 

judgment must be “entered” before post-judgment interest accrues.  

A confirmed arbitration award is not a “judgment.”  Allowing 

Division I’s Decision to stand upends the Civil Rules, Washington 

statutory law, this Court’s precedent, and the plain language of 

CDIC’s policy that covers an insured’s obligation to pay post-

judgment interest on the entire amount of a judgment, though only 

until payment, offer of payment, or deposit into the court registry, 

whichever comes first.  
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Washington is not a direct-action state.  Third-party 

claimants have no direct claims against insurers, nor are they “first 

party claimants” under IFCA.  Traulsens as third-party claimants 

refused to accept CDIC’s indemnity limits.  And not being 

judgment creditors, the Traulsens had no claim for post-judgment 

interest.  The rulings below that CDIC is liable under IFCA for 

non-payment of these “policy benefits” to the Traulsens is contrary 

to the plain language of IFCA, and to the decisions of this and other 

Washington courts. 

A. This Court Should Review Division I’s Decision That 
Respondents Get a Presumption of Harm. 

A bad faith claimant must show an insurer’s breach of some 

duty, for example: the duty to defend; the duty to pay a judgment; 

the duty to explore settlement; the duty to investigate a claim; and 

that such breach was “unreasonable, frivolous, or unfounded.”  

Smith v. Safeco Ins. Co., 150 Wn.2d 478, 485, 78 P.3d 1174 

(2003).  Being incorrect is not bad faith.  Transcon. Ins. Co. v. 

Wash. Pub. Utils. Districts’ Util. Sys., 111 Wn.2d 452, 470-71, 760 

P.2d 337 (1988). 
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“Harm” to the insured is an essential element of bad faith.  

Safeco Ins. Co. v. Butler, 118 Wn.2d 383, 389, 823 P.2d 499 

(1992).  “An essential element of any tort claim is that the alleged 

wrongful conduct caused harm.”  Safeco v. Butler, 118 Wn.2d at 

389.  Ordinarily, tort claimants must affirmatively prove harm.  

But in Safeco v. Butler, this Court created an exception to that rule 

when an insurer undertakes its insured’s defense under a 

reservation of rights, and then performs unreasonably.  This Court 

imposed a “rebuttable presumption of harm” under these 

circumstances.  Id. at 393.   

In Kirk v. Mt. Airy Ins. Co., 134 Wn.2d 558, 562–563, 565, 

951 P.2d 1124 (1998), this Court extended the rebuttable 

presumption of harm to an unreasonable failure to defend.   

In Besel v. Viking Ins. Co., 146 Wn.2d 730, 736, 49 P.3d 

887 (2002), this Court further extended the presumption if “an 

insurer refuses, in bad faith, to settle a tort claim asserted by an 

injured party.”   

But harm is not, nor should it be, presumed in all bad faith 

cases.  This Court held in Coventry Assoc. v. Amer. States Ins. Co., 

136 Wn.2d 269, 278-282, 961 P.2d 933 (1998) that an insurer’s 



16 

#5381851 v3 / 74396-001

bad faith failure to investigate a first-party insured’s claim does 

not give rise to the presumption of harm.   

In St. Paul Fire & Marine Ins. Co. v. Onvia, Inc.,13 a third-

party case like this one, this Court said: “As in Coventry, a 

reservation of rights or failure to defend in any capacity is not at 

issue.  Therefore, no rebuttable presumption of harm can arise 

here.  [The insured] must prove actual harm, and its ‘damages are 

limited to the amounts it has incurred as a result of the bad 

faith. . . .’”  Although Onvia did not involve whether an insurer 

must disclose limits to third parties almost immediately after an 

accident; or the timing of an insurer’s first settlement offer, this 

Court plainly recognized that harm should not be presumed in all 

bad faith cases.  Rather, this remedy’s application should be 

limited to situations where a substantial conflict exists between the 

interests of the insurer and the insured.  This is not that case. 

Division I reinstated the assigned bad faith claim based on 

CDIC’s decision not to disclose policy limits thirty-one days post-

accident.  That, ab initio, was error and contravenes this Court’s 

and Division I’s precedent.  Damages information was incomplete 

13 165 Wn.2d 122, 133, 196 P.3d 664 (2008). 
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at that stage.  Zewdu maintained the right-of-way was his.  Zewdu 

was not cited. 

Attorney Beninger’s disclosure demand came early, before 

suit was filed, before damages were fixed and known, and before 

CDIC had time to fully investigate the liability claim.  CDIC’s 

response that it could not then determine if disclosure was in 

Zewdu’s best interests followed the law announced in Smith v. 

Safeco Ins., 112 Wn. App. 645, 653, 50 P.3d 277 (2002), rev’d on 

other grounds, 150 Wn.2d 478, 78 P.3d 1274 (2003):  “[A]n 

insurer need not disclose if a reasonable person would believe that 

disclosure is not in the insured’s best interest, or if a reasonable 

person would not know, after reasonably marshalling the facts and 

evaluating the claim, whether disclosure was or was not in the 

insured’s best interests.” 

An insurer also need not contact an insured every time a 

claimant so demands.  Smith v. Safeco Ins., 112 Wn. App. at 656.

As in Smith, Traulsens did not respond to CDIC’s request for 

information before filing suit nine days later.  As in Smith, 

Traulsens offer “nothing even tending to suggest [Zewdu] would 

have consented to disclosure if contacted before [Traulsens] filed 
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suit.”14  And why would he?  He believed the light was yellow 

when he entered the intersection and Phillip ran out without 

looking. 

CDIC did not disclose limits immediately, but limits were 

disclosed shortly thereafter.  In Onvia, this Court said: “The 

certified facts and questions, as well as the briefing from the 

parties, focus on St. Paul’s lack of action immediately following 

the insured’s tender of the underlying action to St. Paul. . . .  

Hence, the facts of this case do not present a situation substantially 

different from that in Coventry, where the focus of the bad faith 

claim was on acts that arose immediately following the claim 

tender.”  In Onvia, as in Coventry, this Court rejected the 

presumption of harm in all instances of bad faith, and particularly 

for actions that occurred early.  

Regarding CDIC’s settlement efforts, CDIC tried repeatedly 

to settle the Traulsens’ claim—to no avail.  Yet Division I said a 

question of fact existed as to whether CDIC’s conduct constituted 

bad faith—with Division I further holding harm would be 

presumed if liability found.  This expansion of rebuttable 

14 Id.
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presumed harm also is unwarranted.  And it contravenes this 

Court’s rationale for the remedy.

In Smith v. Safeco, 112 Wn. App. at 651, Division I 

discussed an insurer’s “affirmative duty to make a good faith 

effort” and noted an insurer can be “in bad faith [for] failing to 

settle a claim against the insured within policy limits.”15

The settlement conduct in Besel giving rise to presumed 

harm involved an insurer that failed to answer the claimant’s 

multiple policy limits demands, failed to notify its insured of same, 

and failed to tell the insured of his potential exposure above limits.   

Quite the opposite happened here.  First, Traulsens never 

made a demand—for limits or anything else.  Second, if their 

complaint is to be believed, by the time they filed their First Suit 

on May 30, 2017, settlement was already foreclosed.  CP 1174.  

Third, CDIC notified Zewdu of the potential for excess exposure, 

at least twice, and encouraged him to consult personal counsel, 

which he refused to do.  Fourth, even without a demand, once 

CDIC’s investigation of liability and damages made it reasonably 

15 Multiple Washington cases are in accord.  See Smith v. 
Safeco, 112 Wn. App. 645, notes 20, 21, 22, 23 and accompanying 
text. 
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clear its insureds faced liability, CDIC made repeated efforts to 

settle, which the policy allows CDIC to do: “We may investigate 

and settle any claim or ‘suit’ as we consider appropriate,”16 and 

Washington law encourages, if not requires.   

In sum, this Court should accept review of  Division I’s 

holdings on presumption of harm and define its scope and 

limitations. 

B. “Judgment” and “Entry of Judgment” Have Legal 
Meanings.  A Confirmed Arbitration Award Is Not a 
“Judgment.” 

No judgment was entered on the Traulsens’ arbitration 

award.  This is undisputed.  In March 2019, Traulsens expressly 

agreed to “delay entry of judgment.”17

CR 54(a) defines “judgment” as “the final determination of 

the rights of the parties. . . .”  A judgment follows a “verdict or 

decision.”  CR 54(e).   

CR 58 entitled “Entry of Judgment,” provides:  “all 

judgments shall be entered immediately after they are signed by 

16 CP 1987. 
17 Furthermore, this agreement preceded—by months—the 

conduct the Traulsens later argued, and Division I said, judicially 
estopped CDIC from arguing the award was not a judgment. 
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the judge. . . .  Judgments shall be deemed entered for all 

procedural purposes from the time of delivery to the clerk for 

filing. . . .”   

RCW 4.64 et seq., entitled “Entry of Judgments,” prescribes 

the correct procedure for entering judgments and specifies content.  

RCW 4.64.030 states: “[t]he clerk shall enter all judgments in the 

execution docket. . . .”  On the first page of each judgment, the 

judgment amount, interest to date, and fees and costs, are to be 

summarized.  Per RCW 4.64.030 (3), the clerk “may not enter a 

judgment, and a judgment does not take effect, until the judgment 

has a summary in compliance with this section.”  RCW 4.64.080 

explains what clerks must do when “entering a judgment.”   

RCW 7.04A.250 (1), Washington’s Uniform Arbitration 

Act says: “Upon granting an order confirming . . . an [arbitration] 

award, the court shall enter a judgment in conformity with the 

order. . . .  The judgment may be recorded, docketed, and enforced 

as any other judgment in a civil action.”   

Then, once judgment is entered, post-judgment interest is 

mandatory.  RCW 4.56.110 “Interest on Judgments,” requires that 

“[i]nterest on judgments [] accrue. . . .”   
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CDIC’s Coverage Extension for Supplementary Payments, 

paragraph 6, is in accord.  It states: “We will pay for the Insured 

. . . (6) All interest on the full amount of any judgment that accrues 

after entry of the judgment [until]. . . .” CP 1987-1988 (emphasis 

added).  Then, CDIC’s payment obligation “ends when we have 

paid, offered to pay or deposited in the court the part of the 

judgment that is within our Limit of Insurance.”  CP 1988.  That 

CDIC’s Supplementary Payments provision also must be given 

legal meaning was conclusively decided in Polygon Nw. Co. v. 

Am. Nat’l Fire Ins. Co., 143 Wn. App. 753, 794, 189 P.3d 777 

(2008), rev. den. 164 Wn.2d 1033, 197 P.3d 1184 (2008). 

Division I’s treatment of the Traulsens’ arbitration award as 

a judgment when it was not, on which payment to the Traulsens of 

post-judgment interest became due, was an error of law that must 

be addressed.  This is so not only because Division I’s holding 

contravenes Washington statutes and the Civil Rules promulgated 

by this Court.  This Court also found in Dep’t of Corr. v. Fluor 

Daniel, Inc., 160 Wn.2d 786, 161 P.3d 372 (2007) that an 

arbitration award is not, without formal entry, a judgment. 
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Dep’t of Corr. v. Fluor Daniel, Inc., involved an arbitration 

award not entered as a judgment.  The prevailing party sought pre-

judgment interest on the award arguing it was not subject to 

revision.  This Court observed: “[I]nterest on a damage award 

begins to run when judgment is formally entered by a trial court.”  

Fluor, 160 Wn.2d at 790.  This Court also said: “[T]o treat an 

arbitrator’s award like an entered judgment we would have to 

ignore the fact that the legislature has laid out the mechanisms 

required to reduce it into one…”  Id. at 792-793.  Thus, not only 

do “judgment” and “entry of judgment” have specific legal 

meaning, arbitration awards must be reduced to judgment before 

interest can accrue.  That did not happen here. 

Judicial estoppel does not alter the landscape.  Traulsens 

successfully persuaded the trial court and Division I that, 

regardless of Traulsens’ March 2019 agreement no judgment 

would be entered on the 2018 arbitration award, and despite 

Washington’s statutory law and Rules of Civil Procedure that 

define “judgment” and “entry of judgment,” CDIC is judicially 

estopped from arguing the award was not a judgment.   
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Division I’s statement “the trial court’s application of 

judicial estoppel is based on undisputed facts”18 is mistaken.  First, 

Judge Scott did not “accept” anything from a brief CDIC joined. 

Per his own order soliciting briefs, before CDIC joined any 

argument on the topic, Judge Scott said: “The confirmed 

arbitration award was a final determination . . .  A judgment on the 

award would be appropriate.”  CP 1216-1218.  Judge Scott 

dismissed Traulsens’ First Suit because Traulsens and Zewdu 

stipulated to filing an amended complaint without court approval, 

not because someone else said the award was a judgment.  

CP 1220-1223.  Division I’s comment that Judge Scott 

“accepted”19 some newly-made argument made by anyone is 

speculation and conjecture, and contrary to what Judge Scott 

actually said.  It also overlooks Judge Scott’s own assessment that 

the confirmed arbitration award was a final determination, which 

transpired before any brief that CDIC joined was filed. 

Second, judicial estoppel does not apply because Traulsens 

did not detrimentally rely on CDIC having (allegedly) persuaded 

18 Decision 19; 2023 Wn. App. LEXIS 688, *24. 
19 Decision 22; 2023 Wn. App. LEXIS 688, *28. 
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Judge Scott to dismiss their First Suit.  Traulsens erroneously 

argued, and Division I adopted their mistaken argument, that 

“Phillip had to initiate a separate lawsuit [Second Suit] as a direct 

result of the dismissal order.”20   Emphasis added.  Traulsens 

“initiated” their “separate lawsuit” on August 1, 2019—the day 

before Judge Scott dismissed their First Suit.   

C. Traulsens Are Not First-Party Claimants Under IFCA.

Division I held CDIC liable under IFCA for failing to pay—

to the Traulsens, third-party claimants—the liability limits of 

Zewdu’s policy which Traulsens refused to accept.  Division I also 

held CDIC’s failure to pay post-judgment interest to the Traulsens, 

supposedly as alleged judgment creditors, may violate IFCA.  Both 

holdings fundamentally misconstrue IFCA and judicially create a 

private cause of action for third-party claimants that Washington’s 

legislature did not.  This Court’s review is warranted. 

RCW 48.30.015 gives “[a]ny first party claimant to a policy 

of insurance who is unreasonably denied . . . payment of benefits” 

a cause of action “to recover the actual damages sustained. . . .”  

20 Decision 22; 2023 Wn. App. LEXIS 688, *28. 
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“First party claimant” means “an individual, corporation . . . 

asserting a right to payment as a covered person under an 

insurance policy. . . .”  Traulsens are not “covered persons.”  WAC 

284-30-320(14) describes “third party claimant” as someone who 

is “asserting a claim against [an] insured under an insurance 

policy.”  The Traulsens are third-party claimants. 

Washington case law agrees.  See Tank v. State Farm Fire 

& Cas. Co., 105 Wn.2d 381, 391, 715 P.2d 1133 (1986) (“[T]hird 

party claimants may not sue an insurance company directly. . . .”); 

and Trinity Universal Ins. Co. v. Ohio Cas. Ins. Co., 176 Wn. App. 

185, 201, 312 P.3d 976 (2013) (“IFCA clearly vests a cause of 

action with first party claimants. . . . [i.e.] individuals and 

businesses who own an insurance policy may bring suit against 

their insurer for unreasonably denying a claim. . . .  The purpose 

of IFCA is to protect individual policyholders. . . .  [N]othing in 

the language of IFCA gives third-party claimants the right to sue.”)   

CDIC’s insureds never sought payment of policy limits to 

themselves as covered persons, nor could they.  Indeed, CDIC’s 

duty to pay—regardless of to whom—never arose, Division I’s 

holding notwithstanding.  CDIC’s liability policy states: “We will 
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pay all sums an ‘insured’ legally must pay as damages . . .”  

CP 1986-1987.  Zewdu had no legal obligation to pay that award 

until it was entered as a judgment, nor did Traulsens demand that 

he do so.  “Our duty to defend or settle ends when the Liability 

Coverage Limit . . . has been exhausted by payment of judgments 

or settlement.”  Id.  There was no settlement of Traulsens’ claims, 

and no judgment entered.  The three cases Division I cited to hold 

CDIC’s failure to pay policy proceeds to Traulsens violated IFCA 

each involved an insurer’s failure to pay first party benefits

directly due the insured.  That is not this case. 

Furthermore, had CDIC paid limits following arbitration 

without getting its insureds released, CDIC’s defense obligation 

would terminate.  CP 1987.  Washington cases counsel against 

this.  See Perez Trucking Inc. v. Ryder Truck Rental, Inc., 76 

Wn. App. 223, 233–34 (1994): “An insurer may not abandon its 

defense of a claim prior to settlement or judgment simply by 

paying its limits.”  Emphasis added. 

Post-judgment interest also is not a policy benefit owed to

insureds—which Division I seems to have understood when 

stating “whether CDIC acted unreasonably [under IFCA] in 
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paying Phillip post-judgment interest only through September 18, 

2018 . . . is for a jury.”21  Judgment creditors get post-judgment 

interest.  Judgment debtors do not. 

V. CONCLUSION 

The Court should grant this petition. 
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21 Decision 31; 2023 Wn. App. LEXIS 688, *40. 
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